
[image: image1.png]*

Liverpool Hope
University




Guidelines for Conducting Investigations

Contents

	
	
	Page/s

	1
	Introduction
	1

	2
	Roles and Responsibilities
	1-2

	3
	Planning an Investigation
	2

	4
	Conducting Interviews
	2-5


	5
Dealing with Difficulties During the Investigation
	5-7
	

	6
	Evaluating Evidence
	7-8

	7
	Concluding the Investigation
	8-10


1
Introduction

The University aims to be a good employer, committed to ensuring all employees are treated fairly and consistently, with dignity and respect.

To achieve this, a range of policies and procedures has been developed to deal with issues relating to:-
· discipline;
· bullying and harassment;
· more general staff grievances.

These guidelines have been written to assist managers who have agreed, to act as Investigating Officers within the remit of the Disciplinary policy.  However, some of the general principles outlined in these guidelines may also assist line managers conducting their own investigations into grievances lodged by an employee under the Conflict Resolution and Grievance policy.

All of the policies and procedures relating to the above issues may be found on the University’s Personnel intranet site and should be read in conjunction with these guidelines.
2
Roles and Responsibilities

Within the University’s Disciplinary policy there is a specific role of Investigating Officer whose function is to carry out a thorough investigation into the issue or allegation; fairly, objectively and within a reasonable timescale.  
In cases where an independent Investigating Officer is appointed they should not be implicated in any of the actions to be investigated.

All independent Investigating Officers will receive coaching/briefing and training in how to conduct an investigation, including relevant legal frameworks.

Investigating Officer – Disciplinary Policy
Within the Disciplinary policy the Investigating Officer’s remit is to determine:-
· whether there is substance to an allegation of a disciplinary breach by an employee;

· to inform the employee concerned, the Personnel Department and the relevant line manager, of the outcome of the investigation;

· to present the evidence at the formal disciplinary meeting, where there is sufficient evidence to warrant this.  
A representative from Personnel Department will support the Investigating Officer throughout.
Line Managers –  Other Investigations
The Conflict Resolution and Grievance policy and procedure provides a mechanism by which employees can raise problems or concerns about their work or working relationships.  If such problems are not properly investigated by the line manager to whom they are made they can escalate into claims for constructive dismissal or other breach of contract claims.

Line managers will normally need to conduct some type of investigation into the grievance whether it is raised informally or formally.  They should ensure that they follow the procedure outlined in the policy.  Investigations must be rigorous, reasonable and as comprehensive as, for example, a disciplinary investigation.  The reasonableness of the investigation will be a significant aspect of any later complaint to an Employment Tribunal.  
3
Planning an Investigation

From the outset the Investigating Officer must be clear about:-
· who has commissioned the investigation and report  (for investigations into disciplinary matters this will normally be a representative of the Personnel Department);
· the relevant policy and procedure under which the investigation is being conducted;

· the precise issue(s) to be investigated;
· how the investigation will be conducted;
· the proposed time frame;
· any resources available to the investigator (e.g. secretarial support);
· who requires copies of the report at the conclusion of the investigation.

The Investigating Officer will also require all relevant documents.  These may include:-
· correspondence and internal memos;
· notes of meetings and telephone calls;
· diary entries;
· e-mails;
· background documents such as procedures, policies, contracts, job descriptions.

These should be collated and evaluated as soon as possible.  

The Investigating Officer should have full access to documents that are marked “confidential”, “private” or “for addressee only”.  He/she must decide whether such documents are relevant to the investigation.

The Investigating Officer will need full details of the parties to the issue under investigation, together with those of any witnesses.  He/she will then need to draw up an interview plan to include the questions he/she wishes to ask and the information that needs to be gathered.
4
Conducting Interviews

A reasonable order for conducting interviews would be:-
1.
the person who has made an allegation in relation to a breach of discipline;
2.
the person whose conduct is being called into question;
3.
any witnesses to the incident(s).
It may be necessary to recall some or all of the parties involved as a result of further information coming to light during witness interviews.

Almost all investigations involve interviewing witnesses, and the Investigating Officer must impress on witnesses the seriousness of the investigation and the need for complete confidentiality.  Witnesses must not discuss the investigation with people outside of it.

Interviews should be:-
· structured, with full notes typed up as soon as possible;
· held in a confidential environment;
the meaning of “confidential” should be explained clearly to those interviewed; in this context it means that whilst the interview is held in a confidential setting the subsequent statement may be read as part of the formal procedures of the organisation;
· held with one person at a time; if he/she has chosen to be accompanied by a companion, the Investigating Officer should ensure that the companion is not a potential witness.  Where the companion is also a witness the employee should be advised to select a different companion to avoid suggestions of collusion between witnesses. Please note you can only advise not instruct.
The Investigating Officer should make a note of why each person was interviewed and, in the case of witnesses, what their relationship is to the main parties of the investigation.
At the start of the interview the Investigating Officer should:-
· introduce him/herself;
· set the interview in context (e.g. it is taking place under the provisions of the Disciplinary policy);
· explain for what purposes statements will be used and the meaning of “confidential” as outlined above;
· explain how and when the individual can see and review the statements he/she makes.
Questioning techniques for investigation interviews
The investigation interview is in many ways similar to a recruitment interview.  There are specific questions to be asked and information to gather.

Open questions (who?, what?, where?, when?, why?) are helpful in getting the interviewee to provide full answers and closed questions (those requiring a brief factual answer) can be used to seek clarity.

There are some useful phrases which help the interviewee to understand that it is his/her perceptions of the incident or sequence of events that is required.  Such phrases include:-
“In your own words…”

“Tell me about….”

“Describe to me…”

“Give me an example of….”

“How did it make you feel?”

Leading questions must be avoided so that the Investigating Officer does not influence accounts.  For example:-
“Would you describe Professor Plum as aggressive or sarcastic?”

“You did everything you could to be supportive did you?”

It is important that the Investigating Officer is consistent and asks questions that reflect what has been encountered in previous interviews or in documentation.  This will aid evaluation of evidence.

During interviews, further evidence may come to light that was not included in the original line of enquiry.  The Investigating Officer should follow up this evidence to determine its relevance to the case under investigation, but should always return to the original agenda.

At the end of each interview, the Investigating Officer should have (as appropriate and relevant):-
· the names of those involved that each witness is aware of ;
· date, time and place of alleged incidents;
· details of what occurred and the order in which everything happened;
· whether it was a one-off incident or part of a series of incidents;
· what impact the incident(s) has had on individuals and service delivery; 
· how the complainant and the employee whose conduct is under investigation reacted to any documents or witness evidence that was inconsistent with his/her own account; 
· how the complainant felt after the incident/s (mainly bullying/harassment);
The Investigating Officer should note his/her assessment of the demeanour of the parties involved and of witnesses and their attitudes towards questions.  Unease, difficulty with recall or hesitancy, may be indicators of a witness who is uncomfortable with the story he/she is telling.
Note-taking

It is essential that notes are taken during interviews in case the Investigating Officer’s recall is called into question at a later date.  Where possible the Investigating Officer should try to source a note-taker.
It is always helpful to record responses under the question that has been asked but this is not always possible if the individual gives long responses or goes “off track”.

Notes should be typed up as soon as possible after the interview.

Witness statements

The Investigating Officer should prepare a statement for the witness to sign.  This should record the facts as stated during the interview, written where possible in the language used by the witness and following the train of events as the witness experienced them.  Where there is any ambiguity or gap in the account the witness should be asked to clarify.  The Investigating Officer should not put his/her own interpretation on the statement.  In signing the statement, the witness is confirming that he/she believes it to be a complete and accurate version of events.

Witnesses should not be coerced into signing a statement if they are unhappy with it.  It may be that they ask for modifications to the statement before signing it.  Where a witness has been reluctant to participate in the investigation, he/she may also refuse to sign the statement.  The Investigating Officer should then either omit the statement completely or include it, making it clear that it is unsigned and therefore not validated. 

Interviews specifically in relation to complaints of bullying and harassment

In relation to investigations into allegations of bullying or harassment there are a few additional points that the Investigating Officer should be aware of which follow.
It is helpful to try to determine, tactfully, whether the complainant may have any reason to lie, e.g. has a personal grudge with the alleged harasser.  A useful way to proceed with this is to ask the complainant for details of how the alleged bully/harasser is known to them.

In the first interview with the alleged bully/harasser it is important that he/she is told clearly the nature of the complaint and is asked for his/her comments on whether there is any independent evidence available or witnesses that should be seen.

If the alleged bully/harasser remains silent or refuses to comment, the Investigating Officer must emphasise the importance of hearing what he/she has to say so that any recommendations can take it into account.  

Where a witness is reluctant to talk to the Investigating Officer, he/she should try to establish the reason.  It may be that he/she fears repercussions or victimisation and, if so, should be reassured on this by referring to the University’s statement that any victimisation of a witness will not be tolerated and constitutes a disciplinary offence.
Where reluctance can be shown to be due to genuine fear there is a procedure set out by the Employment Appeal Tribunal.  This consists of the reluctant witness providing a full statement but on the basis that:-
· any part which would identify him/her to the alleged bully/harasser is deleted;
· if the matter goes to a disciplinary hearing the Chair of the hearing will see the witness in private to confirm the contents of any statement;
· any questions to be put to the witness by way of a cross-examination will be put to him/her by the Chair of the hearing, in private, and a full note made of the reply, which will then be conveyed to the alleged bully/harasser.

5
Dealing with Difficulties During the Investigation
The following are examples of situations which may arise during the conduct of an investigation.

Further allegations are made

If further allegations are made, regardless of the source, they should, unless clearly frivolous, be investigated independently of the investigation in hand.  Where such allegations have an impact on the original investigation, the Investigating Officer will need to discuss them with the Human Resources representative so that appropriate actions can be taken.  This might be to expand the original investigation to include the allegations or to investigate the allegations separately.
Threats of litigation and counter-claims

Counter-claims or litigation threats are a relatively common occurrence during an investigation.  These may happen because the employee at the centre of the investigation may feel genuinely aggrieved by the treatment he/she is receiving.  If it appears that the employee concerned has reasonable cause for the grievance (e.g. premature or prolonged suspension; unsubstantiated or possibly vexatious complaints) then he/she should pursue the grievance through the University’s Grievance procedure.

If the counter-claims or litigation threats appear to be without substance, they must still be treated seriously and the employee should be encouraged to pursue a formal grievance through the grievance policy.  This type of counter-claim may be used as a tactic to deter or deflect further investigation.  In these circumstances, the Investigating Officer should record the offer of the use of the Grievance procedure as well as the response from the individual concerned.

The risk of successful litigation can be minimised if University policy and procedure is correctly and strictly applied, if employees involved in the investigation are treated fairly and consistently, and if statutory and/or contractual rights are respected and upheld.

Confidentiality

Some witnesses may ask whether what they are about to disclose can remain totally confidential.  The Investigating Officer cannot give an unqualified commitment to maintain confidentiality.  In these circumstances, he/she should explain that:-
· it depends on what the individual has to relate;
· anything important and relevant to the issue will have to be included in the report of the investigation;
· every effort will be made to avoid disclosing any confidential information unnecessarily.

This may result in the individual deciding not to co-operate with the investigation.  However, if he/she does make a disclosure but then wishes to retract it (e.g. by refusing to sign the statement), the Investigating Officer can at least refer to the explanation he/she gave in relation to confidentiality, which should have been documented.  It is likely that the disclosure will need to be removed from the statement if the witness is to be persuaded to sign it.  Therefore, where the Investigating Officer believes that the disclosure is relevant and sufficiently serious, he/she should consider including it in his/her report anyway.

Refusal to participate

The employee at the centre of the investigation may believe that by opting out of the process, the investigation cannot take place.  In this scenario, it is important that the Investigating Officer, and those who may have a decision to make as a result of the conclusions and recommendations, make it clear to the employee that they will make the decision on the basis of what the evidence they are presented with.  If he/she does not want to participate, then the decision will be made without the benefit of his/her side of the story.  It is advisable to document all conversations on this subject, and to confirm the employee’s decision in writing.  
Witnesses may fear the consequences of participating, especially if the investigation centres on bullying, discrimination or harassment.  Witnesses may need particular reassurance on several points:-
· who the likely recipients of the report are;

· what could happen as a result of the investigation; 

· how the organisation will support them if their fears about participating are realised.

The Investigating Officer should ensure that all participants are aware of what to do if it appears that an individual is being harassed or victimised as a result of making a witness statement.  Equally, the Investigating Officer should make it clear that harassing or victimising an individual on these grounds is potentially gross misconduct.

If the person refusing to co-operate is the person making the original complaint, then the investigator should arrange to meet with the individual and explain that, unless something is done about it, the behaviour/incident he/she is complaining about may well continue unchallenged.  
An individual may need reassurances as to the University’s commitment to ensuring retaliation does not happen.  Wherever possible, and as a last resort, the investigation should go ahead.  If the investigation is discontinued at this stage, the University may be exposed at a later date to claims by the original complainant that the University did not take him/her seriously.

It may be that the organisation has to remind those refusing to participate that their decision may lead to disciplinary action.  Whilst this is not likely to be a popular move, it is important to note that the bigger legal risk to the organisation lies in appearing to do nothing in the face of serious allegations.

In cases of sexual harassment, it may be that the complainant is too embarrassed to disclose details.  The Investigating Officer can give reassurance on several fronts:-
· the complainant can be accompanied by a fellow employee, or trade union official during the interview (the companion will need to be reminded of confidentiality considerations);

· the person can be interviewed by someone other than the Investigating Officer, if that makes the person more comfortable; 

· as a last resort, the individual can write his/her own statement, provided there is the opportunity for the Investigating Officer to ask questions for clarity.

In certain circumstances, and always depending on legal advice, it may be permissible for a witness statement to omit certain details which identify the person giving the statement, when that statement is to be given to the alleged harasser.  This can be made clear to interviewees, where required.

The indiscreet witness
The Investigating Officer should remind all witnesses of the need for confidentiality and that breaches of confidentiality will be treated as a disciplinary offence.

Complainant dissatisfied with the outcome

To mitigate the risk of a complainant feeling that the complaint has not been taken seriously the Investigating Officer will need to ensure that a thorough, unbiased, fair and consistent investigation has taken place and that the decision or recommendation for action is reasonable, based on the circumstances of the case.
Union and other representation

The Investigating Officer should ensure that all participants in an investigation are aware that they are entitled to be accompanied by a companion.  This may be a trade union representative or a co-worker.  The full role of the companion is outlined in relevant policies.

Where a companion is a witness or is otherwise involved or potentially involved in the case, the Investigating Officer should ask the individual to select another companion to avoid any suggestion of collusion of witnesses.
The Investigating Officer should report any difficulties with trade union representatives to the Personnel representative so that the matter may dealt with directly with the trade union concerned.

An employee has no legal right to be accompanied by a solicitor even in a disciplinary meeting.  Where an employee is accompanied by a solicitor, the Investigating Officer has the right to request (and if necessary insist) that the solicitor does not attend.  The solicitor may put the employee’s concerns in writing and in these circumstances the University will pass the letter to its own solicitors to be dealt with.

Accusations of bias

Accusations of bias should not normally arise because the Investigating Officer will be selected as someone who is independent.  Where such an accusation is made to the Investigating Officer, he/she should report the matter to the Personnel representative.
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Evaluating Evidence

The requirement in terms of evaluating evidence is for the Investigating Officer to reach a conclusion based on the “balance of probabilities” that the employee whose conduct is being called into question did or did not act or behave in the way cited.

Evidence will come mainly from two sources – documents and witnesses.  The evaluation of documentary evidence is usually more straightforward than the evaluation of witness evidence, however, the Investigating Officer should bear in mind the possibility that documents can be falsified or tampered with.

Witness evidence may be contradictory, misleading, have omissions or discrepancies or even untruths.

The Investigating Officer should be aware of any reason why any of the interviewees might bear a grudge against the employee whose conduct is called into question.  This would not necessarily negate the interviewee’s account but it should be borne in mind when evaluating evidence.

Other factors which the Investigating Officer should consider

Direct witness evidence is usually stronger than circumstantial evidence.  Circumstantial evidence is that which provides only a basis for inference about the matter.
For example:
In an allegation of bullying the evidence of an eyewitness to the incident is likely to be stronger than the evidence of someone who saw the demeanour of the alleged victim just after the incident was said to take place. 

In an allegation of the theft of a handbag, evidence of an eyewitness to the theft is likely to be stronger than circumstantial evidence that the alleged thief was seen in the area of the theft just before the disappearance of the handbag.
Evidence which is inconsistent with authenticated documents is questionable.

Evidence which contains contradictions of its own is questionable, as is evidence which is vague or omits significant details.
Anonymous evidence is highly questionable, e.g. an anonymous letter written to the Investigating Officer or line manager of the employee whose conduct is under question.  In almost all circumstances anonymous evidence should be discounted.  The reason to use anonymous evidence would need to be extremely compelling and the Investigating Officer/Personnel representative should seek advice from the University’s legal advisors.

The demeanour of those interviewed may affect the weight given to their evidence. 

The possibility that witnesses have been influenced by others should be considered.
Where conflicting evidence is present,  a view may still be taken that one version of a set of events is more likely than another, on the balance of probabilities.  
In the absence of conclusive evidence a decision may still be made.

Similarly, where the Investigating Officer finds that some evidence is missing or feels that what is available is less than he/she would ideally like, this need not prevent a decision from being reached.  If the Investigating Officer can form a view and take a decision that is justifiable on the balance of probabilities, with the evidence available, then that decision should be taken.
7
Concluding the Investigation 

The Investigating Officer should aim to complete the investigation and produce a report as quickly as possible, however this must not be to the detriment of a full investigation.

For investigations relating to disciplinary matters
The Investigating Officer may make a verbal or written report.  This should summarise:-
· the issue;
· the parties involved;
· the evidence received (both written and from witnesses);
· how the evidence was evaluated;
· any contributing or mitigating factors that impact on the situation.

Finally, the Investigating Officer should state clearly whether the findings are conclusive and whether there is a disciplinary case to answer.
Based on the findings, the employee at the centre of the investigation will be called to attend a disciplinary hearing at which the Investigating Officer will be required to present the case against the employee.

If there is no disciplinary case to answer the employee should be informed of this and that the matter is now closed.  No records of the investigation will be held on the employee’s personal file.

For investigations relating to allegations of bullying or harassment

In these cases the Investigating Officer must submit a written report to the complainant’s line manager and the Director of Human Resources.  He/she must also write to the complainant and the alleged bully/harasser to inform them that the investigation has been completed and that their line manager(s) and a Human Resources representative will contact them to arrange a meeting to discuss the report and its findings.
The report should be more detailed than that for disciplinary investigations to ensure that every point raised in the allegations is covered.

A useful format for the report is an introduction and background to the complaint covering:-
· why the investigation was necessary;
· any specific terms of reference for the investigation;
· the position of the Investigating Officer in relation to the main parties.
Methodology

This section should cover how the Investigating Officer gathered evidence.  

Where witnesses were interviewed, a full list of them should be given together with a brief rationale of why they were interviewed.  For example: eyewitness, position in the organisation, special knowledge relevant to the allegation.

The Investigating Officer should also record that all those interviewed were informed why they were being interviewed, what was expected of them and how their statements would be used.

Where documentation or other media (e.g. security video) were reviewed these should also be detailed.

Findings

In this section the Investigating Officer should describe what evidence was found, how it was evaluated and what he/she believes are contributing factors to the situation.  If there are mitigating circumstances, these too should be described, in full.
This section should also detail why a particular version of events was preferred where conflicting views were given.  Consistencies and inconsistencies in evidence should be outlined and explanations given, if known.
Where the findings present any risk to the University these should be detailed.  Such risks relate to:-
· possible litigation;
· damage to reputation;
· finance;
· health and safety;
· employee relations.

The Investigating Officer should indicate whether these risks are inferred by him/her from what has arisen during the investigation or whether they are factual, e.g. he/she has been informed that one of the parties is seeking legal redress.

Conclusions and recommendations

The Investigating Officer should state clearly whether the investigation is conclusive and what the conclusions are.  The actions or behaviours of the alleged bully/harasser and the sequence of events should be outlined.  On reading this section, it should be clear what the Investigating Officer believes actually happened.

The Investigating Officer may make recommendations relating to the findings and conclusion.  These recommendations should take account of factors such as:-
· the gravity and the degree of intent of the incident(s);
· whether there was a single incident or a series of incidents;
· any guidance from the Personnel Department;

· any precedents.

Action recommended may include a number of options:-
· disciplinary action to be taken under the University’s Disciplinary Policy;

· training and development for either party;

· conciliation;

· counselling.

The Investigating Officer may also find there is no case to answer and recommend that no action be taken. 

Appendices to the report

These may contain information relevant to the investigation but having no place in the main report.  Usually these include:-
· copies of signed witness statements;
· copies of documents or other media reviewed;
· copies of interview questions used and guidance given to interviewees about the investigation process.

Copies of all records and the report will be retained by the Personnel Department.
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